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A Brief 
History of 
Agency 
Review:
Chevron (1984) 
to Loper 
Bright (2024)



Before Chevron –
Skidmore “Respect”

• Skidmore v. Swift & Co. (1944)

• Agency interpretations not binding, 
but entitled to “respect” by courts

• “[T]he rulings, interpretations and 
opinions of [the agency], while not 
controlling upon the courts by reason 
of their authority, do constitute a body 
of experience and informed judgment 
to which courts and litigants may 
properly resort for guidance.”



The Era of Chevron Deference (1984-2024)

• Supreme Court Interpretive Rule

• Federal agencies fill statutory gaps

 Agencies are experts in the field of 
statutory schemes they administer

 Courts defer to agency expertise

• Chevron’s two-step process

 Applying traditional rules of statutory 
interpretation: Did Congress speak 
directly to the issue – clear answer or 
ambiguity?

 If ambiguous, defer to permissible 
agency interpretation (gap-filling)

The Burger Court (1981-1986)



Highlights from the Chevron Era

Significant influence on Congress, 
Courts, and Executive Agencies

Foundational framework for admin law (cited 
18,000+ times by federal courts

Applied across all areas of admin law (labor, tax, 
natural resources, etc.)

Administrable rule for lower courts facing rising 
volume of agency interpretations

Congress aware of rule, continued to legislate 
against Chevron’s backdrop

Mounting Criticisms of Chevron 
Deference

Congress avoiding “hard questions” 

Growth of administrative state – Executive filling 
too many gaps

Agency “flip-flopping” and the Brand X Problem –
“agency inconsistency” not a basis for refusing to 
apply Chevron

Article III Problem – courts deferring to executive 
branch interpretations



The End of Chevron Deference; 
the Loper Bright Era Begins (2024)

• Majority Opinion (Roberts, C.J.)

• Judiciary interprets the law (statutes)

 Art. III, Federalists Papers, Marbury v. 
Madison (1803)

 Courts may give “due respect” to agency 
interpretations – never deference

 APA codifies this “check” on agency power

• Loper Bright’s New (or Old) Rule

 Courts’ duty is to exercise “independent 
judgment” when interpreting statutes

 May “seek aid” from implementing 
agency, citing Skidmore

The Roberts Court (2022-present)



The APA’s Structure: How 
Challenges to Agency Rules 
& Decisions Arrive in Court

• APA prescribes procedures for agency rulemaking 
and adjudications, 5 U.S.C. §§ 551-559, and 
establishes standards for judicial review of agency 
actions, 5 U.S.C. § 706

• APA rulemaking process 

 Informal rulemaking (“notice and comment”)

 Formal rulemaking

 Congress may impose specific rulemaking procedures 
on agencies under some statutory schemes

• APA adjudication process

 Formal adjudication as provided by APA

 Informal adjudication in certain instances, governed by 
specific statute or Constitutional due process



The APA’s Structure: How 
Challenges to Agency Rules & 
Decisions Arrive in Court

• APA provides for two types of judicial review

• Courts review some issues de novo

 whether agency action, findings, and conclusions are 
unconstitutional or exceed the agency’s statutory 
authority or limitations

 whether agency action was undertaken without 
observing required procedure

• Courts apply an “arbitrary, capricious, or abuse of 
discretion” standard when reviewing the merits of 
agency actions, findings, and conclusions

• Courts apply a “substantial evidence” standard to 
merits of agency actions, findings, and conclusions 
arrived at through a formal process



Taking Stock of 
Loper Bright:
One Year Later 
and the New Era 
of Administrative  
Law Ahead



“Traditional Tools of 
Statutory Construction”
• Loper Bright directs federal courts to use 

“traditional tools of statutory construction” to 
resolve ambiguities

• What are those “tools” in challenges to agency 
rules and decisions

• Text, structure, context, history, purpose

• Interpretive canons, presumptions, respected 
views

• Countless examples—including Loper Bright 
itself



Applying 
Skidmore in 
the post-
Loper Bright 
Era: What 
“respect” is 
due? 

Loper Bright ends Chevron Deference but endorses 
continued application of Skidmore Respect.

How have federal courts applied Skidmore “respect” 
since Loper Bright?

Is there much difference, in practical application, 
between respect and deference?

Will a spectrum of respect/deference develop?

Which rules are most likely to receive deference – e.g., 
expertise in complex regulatory schemes versus ad 
hoc implementations or more basic statutes.



Supreme Court Applications Loper Bright

• Bondi v. Vanderstok, 145 S. Ct. 857 (2025)

 Challenge to ATF rule interpreting Gun Control Act 
to cover “weapons parts kits” (“ghost guns”)

 Emphasizes “contemporary and consistent views” of 
executive branch interpretations of Gun Control Act

• McLaughlin Chiropractic Assoc. v. McKesson 
Corp., 145 S. Ct. 2006 (2025)

 Holds that Loper Bright applies in judicial review 
enforcement proceedings under APA § 703

 Federal courts not bound by agency’s interpretation 
unless Congress expressly prohibits review

 Loper Bright is “default rule” in all challenges to 
agency interpretations of statutes absent contrary 
Congressional mandate



Recent Fifth Circuit Applications Loper Bright

• United Natural Foods, Inc. v. NLRB, 138 F.4th 
937 (5th Cir. 2025)

 On remand from Supreme Court, applying Loper 
Bright to review NLRB General Counsel’s authority 
to withdraw complaint

• Texas v. EPA, 137 F.4th 353 (5th Cir. 2025)

 Challenge to EPA’s “nonattainment” designation of 
two Texas counties under the National Ambient Air 
Quality Standards (“NAAQS”)

 “To be clear, discarding Chevron deference does not 
mean ignoring agency interpretations.”

 Note Elrod, C.J., concurrence



The Chevron Framework and Stare Decisis

• Thousands of cases decided – agency rules and 
decisions upheld – under Chevron’s framework

 Entitled to stare decisis effect; remain binding

 Not absolutely safe

• Article III concerns (Thomas, Gorsuch concurrences)

• Agency flip-flopping and “unexplained inconsistency”

• Corner Post, Inc. v. Bd. of Governors of the FRB

 APA claim does not accrue under 6-year statute of 
limitations until the plaintiff is injured by final agency 
action – longer horizon for challenges



Assessing Loper Bright’s 
Impact on the Coordinate 
Branches

• Executive Branch

 Agency Rulemaking

 Agency Adjudications

 Contemporaneous and consistent 
interpretations

• Congress

 Legislation drafting

 Express delegations

 Relations with the Executive

 Potential amendments to APA



Loper Bright and other 
Supreme Court Doctrines

• How will the Supreme Court’s other 
administrative law doctrines fare in the 
Loper Bright era?

 The Major Questions Doctrine

 The Non-Delegation (or “Intelligible 
Principle”) Doctrine

 The Independent Agencies Doctrine 
(Humphrey’s Executor)

 Cert Grant in Trump v. Slaughter (Sept. 22, 
2025) -  removal of FTC Commissioner



The Future of 
Kisor/Auer Deference

• Kisor v. Wilkie (2018) – retained rule 
of deference to agency’s reasonable 
reading of its own ambiguous 
regulations

• Will Kisor deference withstand a 
subsequent challenge after Loper 
Bright?



Questions & Answers?
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